IOVVA DEPARTMENT OF NATURAL RESOURCES
ADMINISTRATIVE CONSENT ORDER

IN THE MATTER OF:
ADMINISTRATIVE
DOUG HYMBAUGH; CONSENT ORDER
Ripggold County, [ovia,
NQ. 2007-5W-1¢6
NO. 2007-AQ- 27

TO: Doug Hymb:igh
1201 West M adicon St
Maount Ayy, 1A 50854

. SUMMARY

This Administrative Consent Order (Order) is entered mio helween Doug
Hymbaugh and the Jowa Depiriment of Natural Resources { Department) in order to
resolve solid wastc dispesal and open burning vielations by Doug Hymbaugh. Pursuant
to this Order, Doug Hymbugh agrees to properly dispose of all solid waste and to pay an
administrative penalty in "¢ amount of $2,00{) pursuani io the payment plan sct forth
herem.

Any guestions roearding this Order should be directed 1o:

Relating to technics! requirements: Payment of penalty to:
Thad Nanfito Towa Department of Natural Resources
IDNR Field Offic #4 Henry A. Wallace Building
1401 Sunnysiie Lang Des Moines, lowa 50319-0034
- Atbmte, A 56022 - - — -

Ph: 712-243-1934
Il. JURISDICTION

‘This Order i5 issued purstiani 1o Towa Code section 455B.307(2) which authonzes the
Director to issue any order necessary to secure compliance with or prevent a violation of
Towa Code chapter 455B. Division IV, Part 1 (solid waste), and thc rules adopted
pursuant to that part; lov:a Code sections 455B.134(%) and 455B.138(1) winch authonze
the Director 1o issuc any order necessary to secure complhiance with or prevent a vielation
of lowa Code chapter -+55B, Division L1, (5ir quality) and the rules promulgaled or permits
issued pursuant to thit part; and Iowa Code section 455B.10% and 567 Towa Admm. Code
(1AC) 10, which aut:onize the Director to assess ariministrative penalties.
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lll. STATEMENT OF FACTS

1. Doug Hymbaugh operates a construction business in Mount Ayr, lowa. Douy
Hymbaugh routincly generates construction and demolition ((C & D) wastes in the normal
course of business. Construction and demolition wastcs are trade wasles arising from a
construction business.

2. On November 2, 2006, the Department received a complainl alleging the illegal
disposal of C' & D wastes in 2 ravine on a property owned by Doug Hymbaugh. On
November 17, 2006. the Depariment iavestigated the complaint and documented the
illcgal open dumping of C & D wastes on property owned by Doug Hymbaugh at 1007
North West Strect, Mount Ayr. Photographs were taken.

3. On November 29, 2006, the Deparmment issucd a notice of vielatien to Doug
Hlymbaugh. The notice included information regarding the prohibition against illegal
dumping of solid waste and the regulations related to asbestos-containing structures. The
potice further established a deadline of February 1, 2007 for the removal of all wastc at
the subjcct property.

4. Subscquent to the inspection on November 17, 2006, the Department reccived
information indicating that Doug Hymbaugh had illegally open burncd the C & D waste
at his property. This information was imvestigated on December 6, 2006. On that date it
was documented that the previously obscrved waste had been illegally bumed.
Additionally, the Department discovered a sigmficant amount of additional C & [ waste
had been depositcd ar Doug Hymbaugh's business property at 205 West South Sireet,
Mount Ayr. Photographs were taken.

5. On January 26, 2007, a Notice of Violation was issued io Doug Hymbaugh. The
notice required that all solid wastes from bath sites be removed and properly disposed of
at a permitted sanitary disposal project by March 1, 2007,

5. On April 27, 2007, Thé Department inspected the two above-referenced properties

and found that the solid waste had been removed. Photographs werc taken.

IV. CONCLUSIONS OF LAW

1. Towz Code section 455B304 provides that the Environmental Protection
Commission (Commission) shall establish rules govering the handling and disposal of
solid waste. The Commissicn has adopted such rules at 567 JTAC Chapters 100-121.

2. Towa Code section 455B.307(1) and 567 [AC 100.4 prehibit dumping or
depositing or permnitting dumping or depositing of any solid wastc at any place other than
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a facility permitted by the Departmient, unless otherwise provided by rule. The above
facts disclose violations of these provisions.

3.  lowa Code section 455B.133 provides that the Commission shall establish rules
governing Lhe quality of air and emission standards. The Commussion has adopted 567
[AC Chapters 20-30 relating 1o air quality.

4, Rule 567 IAC 23.2(1) prohibits any person from allowing, causing, or permitting
epen burnimg of combustible materials, except as provided in 23.2(2} (variances) and
23.2(3) (cxcmptions). The materials burned in this casc do not quaiify for exemption or
variance. The above facts disclose vielation of this provision.

V. ORDER

The Department orders a:d Doug Hymbaugh agrees to the following compliance
schidule:

1. By January 1, 2007, Doug Hymbaugh shall provide reccipts to the Department
verifying the lawful disposal of all solid waste removed from the Iwo above-relerenced
localions; and

2. Doug Hymbaugh shall pay an admimstrative penalty in the amount of $2,000 at the
rate of $200 per month beginning January 1, 2008. The final payment shall be due on
Qctober 1, 2008. The faiture to make a monthly payment in compliancc with this
schedule shall render the full remaining balance of the penalty immediaiely due and
payable.

Vl. PENALTY

—1.  jowa Codesecom=#55B.307(3 yprovides for civil penalties of up to $3,000 per
day tor solid waste violations. Jowa Code section 455B.146 authorizes the assessment of
civil penaltics of up to $10,000 per day of violation for the air quality vielations involved
in this matter. More serious criminal sanclions are also available pursuant to that
provision.

2. Towa Code scction 435B. 109 authenizes the Comumnission to cstablish by rule a
schedule of civil penalties up to $10,000 that may be assessed administratively. The
Commuission has adopted this schedule with procedures and criteria for assessment of
penalties at 567 TAC Chapter 10, Pursuant to this chapter, the Department has
determined that the most effeclive and eflicient mcans of addressing the above-cited
violalions is the issuance of an order with a penalty. The administrative penally assessed
by this Order 1s delermined as ‘ollows:



IOWA DEPARTMENT OF NATURAL RESOURCES
ADMINISTRATIVE CONSENT ORDER
Dong Hymbaugh

2. Economic Benefit. Doug Hymbaugh has achieved an economic benefit from s
illegal conduct. Costs avoided melude disposal fees, labor, and hauling costs. The open
burning of solid waste has resulted in cost avoidance. The burming of solid waste
typically reduces the volume of the waste by greater than 50%. Based upon these facts
and in order to Tesolve this matter consensnally, $3(X) is assessed for this factor.

b. Gravity of the Violation. One of the factors to be considered in determining the
gravity of a violation is the amount of penally authorized by the Towa Code for the type of
violation. The illegal open dumping of solid wasle threatens the groundwatcr of the state.
Open buming of solid waste releases toxic air emissions and can produce run-ofl that
pollutes the surface and grovnd water of the state. Such open burning may violate
ambicnt air standards. Rasad on the ahove considerations, $700 is assessed for this
factor,

¢. Culpability. Doug Hymbaugh is engaged in the construction busmess. The
generation of C & D wastes is a rouline part of the operation of this business. Doug
Hymbaugh has a duty to be aware of the applicablc prohibitions against apen burming of
solid waste. Based upon these factors and the desire to resolve this matter consensually
$1,000 15 assessed for this faclor.

Vil. WAIVER OF APPEAL RIGHTS

lowa Code scetions 455B.13% and 455B.308 and 561 IAC 7.3(1), as adopted by
relcrence by 567 TAC chapter 7, authorize a written nolice of appeal to the Commission,
This Order is cntered into krowingly by and with the consent of Doug Hymbaugh. By
signature to this Order, all nghts to appeal this Order are waived.

Viil. NONCOMPLIANCE

Failure to comply wirh this Order may result in the imposition of administrative
penalties or referral to: the Aitorncy General to obtain appropriate reliel pursuant to lowa
Code sections 455B.146 and 455B.307. Compliance with provision “V. Order” of this
Order constitutes fisll salisfaction of ail requirements pertaimng to the violations
described in Divisions Il and TV of this Order. The Department reserves the right to
bring enforcement action or to request that the Attorney General mitiate legal action 1o
address other viclations not described in this Order bul which may anse from the facts
summarized in Division TIT of this Order.
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M ' Dated this 22 day of

RICHARD A. LEOPOLD, DIRECFOR %
IOWA DEPARTMENT OF NA RESOURCES gy, 2007

Dated this _2¢= day of
DoU AUGH Hev. |, 2007

Field (Hfice #d; Jon Tack; VTI, C.1.



